






document. See e.g. Government In Camera Motion for Authorization of a Substitution of the 
DIA (IRTF) Damage Assessment under MRE 505(g)(2), p. 4 ("This redacted information 
contained within the original damage assessment does not meet the ... RCM 70l(a)(2) 
[standard]"). R.C.M. 70 I (a)(2) does not contemplate that the defense can examine portions of 
documents that are material to the preparation of the defense. Rather, R.C.M. 70l(a)(2) provides 
that: 

After service of charges, upon request of the defense, the Government shall 
permit the defense to inspect: 

(A) Any books, papers, documents, photographs, tangible objects, buildings, or 

places, or copies of portions thereof, which are within the possession, custody, or 
control of military authorities, and which are material to the preparation of the 
defense or are intended for use by the trial counsel as evidence in the prosecution 
case-in-chief at trial, or were obtained from or belong to the accused. 

Thus, the rule provides for defense counsel to inspect "documents ... which are material to the 
preparation of the defense." !d. The materiality inquiry looks at the document at a whole and 
not simply portions of it. 

B. The Proposed Substitutions 

12. Once the Court has determined that the damage assessments contain Brady and/or are 
material to the preparation to the Defense under R.C.M 70l(a)(2), then the Court must examine 
the proposed substitutions with a view to determining whether the classified information is itself 
necessary to enable the accused to prepare for trial. United States v. Lonetree, 31 M.J. 849 (N
M-C.M.R. 1990), affd 35 M.J. 396 (C.M.A. 1992). 

13. Limited disclosure and substitutes under MRE 505(g)(2) include: 

a) Deletion of specific items of classified information from documents to be made available to 
an accused; 

b) Substitution of a portion or summary of the information for such documents; 

c) Substitution of a statement admitting relevant facts; 

All of these are permitted unless the judge determines that the classified information itself is 
necessary to enable the accused to prepare for trial. See M.R.E. 505(g)(2). 1 

1 MRE 505(g)(2) provides as follows: "Limited disclosure. The military judge, upon motion of the Government, 
shall authorize (A) the deletion of specified items of classified information from documents to be made available to 

the defendant, (B) the substitution of a portion or summary of the information for such classified documents, or (C) 
the substitution of a statement admitting relevant facts that the classified information would tend to prove, unless the 
military judge determines that disclosure of the classified information itself is necessary to enable the accused to 
prepare for trial. The Government's motion and any materials submitted in support thereof shall, upon request of the 

Government, be considered by the military judge in camera and shall not be disclosed to the accused." 
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14. Thus, the Government is authorized under M.R.E. 505(g)(2) to substitute a summary of the 
information contained in a classified document rather than the classified document. The rule 
itself recognizes, however, that the Court may recognize that "disclosure of the classified 
information itself is necessary to enable the accused to prepare for trial." This deference to the 
accused's rights even after a claim of privilege by the government is well-settled. See United 
States v. Rezaq, 134 F.3d 1121 (D.C. Cir. 1998)(holding that a trial court considering 
substitutions " ... should, of course, err on the side of protecting the interests of the defendant"). 

15. The Defense is obviously at a huge disadvantage as it does not know the nature or extent of 
the proposed substitutions. However, in making the determination as to whether the classified 
information is "necessary to enable the accused to prepare for trial," the Defense submits that the 
Court should use a standard akin to the R.C.M. 701(a)(2) standard. That is, information that 
would be helpful to the defense under R.C.M. 701(a)(2) is "necessary to enable the accused to 
prepare for trial." See also cases cited supra. 

16. In making the determination of whether the classified evidence is necessary or whether a 
redaction/substitution is appropriate, the Defense would ask that the Court look at the following: 

a) What is the extent of the redactions/substitutions? 
b) Has the Government narrowly tailored the substitutions to protect a Governmental 

interest that has been clearly and specifically articulated? 
c) Does the substitution provide the Defense with the ability to follow-up on leads that the 

original document would have provided? 
d) Do the substitutions accurately capture the information within the original document? 
e) Is the classified evidence necessary to rebut an element of the 22 charged offenses, 

bearing in mind the Government's very broad reading of many of these offenses? 

f) Does the summary strip away the Defense's ability to accurately portray the nature of the 
charged leaks? 

g) Do the substitutions prevent the Defense from fully examining witnesses? 
h) Do the substitutions prevent the Defense from exploring all viable avenues for 

impeachment? 
i) Does the Government intend to use any of the information from the damage assessments? 

Is so, is this information limited to the summarized document provided by the 
Government? If the information intended to be used by the Government is not limited to 
the summarized document, does the Defense in fairness need to receive the classified 
portions of the documents to put the Government's evidence in proper context? 

j) Does the original classified evidence present a more compelling sentencing case than the 
proposed substitutions by the Government? 

k) Do the proposed substitutions prevent the Defense from learning names of potential 
witnesses? 

I) Do the substitutions make sense, such that the Defense will be able to understand the 
context? 

m) Is the original classified evidence necessary to help the Defense in formulating defense 
strategy and making important litigation decisions in the case? 
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